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CONSUMER 

 

New recycling laws:  how they impact manufacturers, importers and brand 

owners - and, ultimately, consumers 

The “extended producer responsibility” provisions of the Waste Act No. 59 of 2008 have been kicked 

into gear by the recent publication of regulations and notices governing the lighting sector; the electrical 

and electronic equipment sector; and paper, packaging and some single use products (including plastic 

products and glass and metal packaging).   

 

All manufacturers, importers and brand owners (“producers”) of the relevant goods are required to 

register with the Department of Forestry, Fisheries and the Environment by no later than 4 May 2021.   

 

Producers are required, among other things, to establish and implement an extended producer 

responsibility scheme which includes the entire value chain, or join another such extended producer 

responsibility scheme, or appoint a producer responsibility organisation to establish and implement such 

a scheme.   

 

Schemes will require an annual financial plan, budget, external audit, external performance audit reports 

and performance reviews, as well as biannual internal audits and interim performance reports.   

 

At least once a year, producers will need to submit a report to the South African Waste Information 

System outlining the quantities of waste, in tons, resulting from products which are generated; collected; 

diverted away from landfills (recycled, reused, recovered, refurbished); exported; and discarded. 

 

Collection, recycling and other targets have been prescribed for the first 5 years of implementation of a 

scheme.  For example, in year 2 of implementation of a scheme in respect of PET plastic beverage 

bottles, the product design (recyclate content) is 12.5%, the collection target is 72% and the recycling 

target is 70%.   

 

Consumers are not required to return waste to producers; rather, producers are required to encourage 

such returns.  The biggest impact on consumers will be felt at the till as the costs of running the schemes 

are likely to be transferred to them, resulting in higher prices.   

 

Products which are relatively cheap to recycle should, therefore, have smaller price increases, whilst 

schemes in respect of more complex products, such as electronic equipment, should result in greater 

price increases. 

 

The extended producer responsibility fee will be indicated as a separate line item on every invoice and 

cash sale receipt.  The administration fee of a scheme must not exceed 12% of the revenue (extended 

producer responsibility fees) collected in year 1 of implementation; and 9% of the revenue collected in 

year 2 of implementation.  The maximum percentage will be reviewed thereafter.   

 

Janine Will 

janine.will@gb.co.za 
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TAX 

 
Keeping taxpayer information secret 
 

Taxpayer information is defined as any information provided by a taxpayer or obtained by SARS in 

respect of the taxpayer, including biometric information. Section 69 of the Tax Administration Act, 2011 

(“TAA”) requires SARS officials to preserve the secrecy of taxpayer information. Such is the importance 

of the secrecy provision, that a contravention is a criminal offence that could see a person liable for a 

fine or imprisonment for a period not exceeding two years. In the Public Protector v CSARS the 

Constitutional Court (“ConCourt”) had to decide whether the Public Protector’s subpoena powers 

trumped those of SARS obligations to keep taxpayers’ information secret. 

 

A complaint was lodged with the Public Protector in 2017 after the publication in a book that former 

President Zuma had received a salary from a security company for four months after becoming 

president. During her investigation, the Public Protector issued a subpoena to SARS for the former 

president’s tax records. 

 

The Public Protector Act gives the Public Protector powers to subpoena persons to produce documents 

relevant to her investigations. Further, failure to comply with a subpoena without just cause is a criminal 

offence. It is these powers which the ConCourt had to weigh up against SARS obligation to preserve 

the secrecy of taxpayer information. 

 

In its judgment, the ConCourt pointed out that there are circumstances in the TAA where SARS can 

disclose taxpayer information, such as when the taxpayer consents to the disclosure. The former 

president tried to file an affidavit late in the proceedings before the High Court consenting to the 

disclosure of the information. But the High Court disallowed the affidavit. The ConCourt pointed out that 

the Public Protector could have approached the former president for his consent before issuing the 

subpoena. If he did not consent, she could have applied to the High Court for an Order.  

 

The Public Protector argued that her subpoena powers flowed directly from the Constitution which meant 

that they were a constitutional power and not a statutory power and therefore took precedence over the 

TAA secrecy provision. The problem with this argument, the ConCourt said, was that it rendered section 

69 as non-existent. SARS must preserve the secrecy of taxpayers’ information subject to a few narrow 

exceptions. The Public Protector’s subpoena powers are not one of those exceptions. The ConCourt 

held that SARS officials were enjoined to withhold taxpayers’ information in the face of the subpoena 

and to do otherwise would have been at odds with Section 69. The Public Protector could not wish 

Section 69 away and should have rather brought a direct frontal challenge to the constitutionality of the 

section, which she did not do.  

 

Graeme Palmer 

graeme.palmer@gb.co.za 

 

SARS failure to pay vat refunds 
 

South African Revenue Service (“SARS”) failure to pay VAT refunds timeously can have a negative 

impact on a company’s cash flow. An aggrieved company can lodge a complaint with the Tax Ombud. 

But if SARS’s failure to pay the refund is more than just tardiness, and is refusing to make payment, it 

may be necessary to approach the courts. That is what happened in Rappa Resources (Pty) Ltd v 

CSARS. 

 

Rappa was in the business of selling gold bearing bars and gold extracted from by-products of gold 

mining. Rappa paid VAT on its purchases but the exports were zero rated for VAT. Rappa then claimed 

the VAT refunds for the VAT paid to its suppliers. Its business model was such that it relied on the VAT 
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refunds for survival. SARS notified Rappa that it was being audited and it therefore stopped the payment 

of R1.6 billion in refunds while the audit was taking place. 

 

Section 190 of the Tax Administration Act, 2011 (“Act”) requires SARS to pay a refund if a person is 

entitled to it. To rebalance the scales in favour of the fiscus, SARS need not pay the refund if that person 

is under audit, until the audit has been finalised.  

 

SARS must also pay the refund if the person under audit provides acceptable security. Rappa was 

unable to offer security for the full amount of the refund and SARS had refused to accept security for 

anything less than the full amount. The court held that this was an unreasonable position to take and it 

was not supported by the plain language of the statute. Rappa was entitled to a refund for as much as 

it was able to provide acceptable security for. 

 

Another complaint was that SARS had withheld refunds for periods that were not yet under audit, SARS 

issuing audit notices well after Rappa complained. The Court held that this practice cannot be condoned. 

SARS cannot hold funds for any period where refunds are due for periods not under audit. 

 

Where SARS has withheld a refund, particularly if the refund is integral to the business model of a 

taxpayer, the court held that SARS cannot be allowed to take an indefinite time to complete its audit. If 

that was the case, the Act would be inherently unfair towards the taxpayer. The audit must be completed 

in a reasonable time, taking into account the circumstances. 

 

Graeme Palmer 

graeme.palmer@gb.co.za 

 

 

TRADE MARK 

 
On the importance of trade marks during the pandemic 

Unlike 20 years ago, when business investors would focus mainly on the tangible assets of a company, 

today intangible assets like patents and trade marks can make up to 80% of the value of a company. 

This comes with digital business transformation trends and has accelerated with Covid-19. 

 

Brands and reputation are fundamental in the digital world, the importance of which is seen in profit and 

loss accounting, assessing the value of companies in distress, the opportunities of mergers and 

acquisitions, and the purchase or sale of brands. 

 

It is necessary to draw a distinction between brands and trade marks. The brand of a company is the 

image it presents to the public, and a trade mark is only an aspect of that brand, which can be protected 

legally and is a unique identifier for the company and its goods or services.  

 

The global pandemic has brought with it a rush of applications for registration of associated trending 

terms worldwide. Examples of marks applied for in other countries include: “KEEP CALM AND 

CORONAVIRUS ON” and “COVID 19 WARS” in the UK, “BE COVIDGILANT”, “COVID COUTURE”, 

“COVIDIOT”, “GENERATION COVID”, and “IT’S NOT JUST CLEAN, IT’S COVID CLEAN” in the USA.  

 

It is questionable whether the terms the terms COVID-19 or CORONAVIRUS are capable of functioning 

as trade marks in South Africa. The above marks pertain to the global pandemic and contain words and 

phrases that have become common in everyday language. While the addition of other words or devices 

might assist in obtaining registration, this provides no guarantee, and the inclusion of descriptive terms 

could impact the requirement that the trade mark be distinctive enough that it is capable of distinguishing 

the goods or services to which it relates from those of others. 
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The origin of the goods or services must be clear. It could be said that there is a direct correlation 

between the value of a trade mark and its distinctiveness.  

 

While many transactions are still possible without registration, there are major benefits to obtaining this 

as It is easier to prevent others from infringing the rights granted by registration. Trade mark use can be 

more closely monitored, licensed (for royalty or licence fees), pledged or sold.  

 

The significance of a well-managed portfolio of trade marks and other intellectual property rights is 

particularly important to the value of a business during the current pandemic. For assistance with trade 

mark registration and in evaluating your trade marks portfolio, you should contact an attorney who 

specialises in trade marks. 

 

Clea Rawlins 

clea.rawlins@gb.co.za 

 

Swatch and Iwatch: Are they confusingly similar trade marks? 
 

In Swatch AG (Swatch SA) v Apple Inc., the respondent, Apple, applied to register the trade mark 

IWATCH in classes 9 and 14. The appellant, Swatch, opposed the applications. 

  

Swatch is the proprietor of the trade mark SWATCH in class 14. The opposition by Swatch relied upon 

sections 10(6), 10(12), 10(14) and 10(17) of the Trade Marks Act. Swatch contended that the marks 

IWATCH and SWATCH were confusingly similar and the mark IWATCH was likely to cause deception 

or confusion.  

 

In the high court, the matter was dismissed on the basis of the well-established considerations in the 

Plascon-Evans case and it was found that the trade marks were not confusingly similar. With leave, 

appeal was made to the Supreme Court of Appeal (SCA), relying on sections 10(12), 10(14) and 10(17). 

(Swatch did not pursue opposition in the high court under section 10(6).) 

 

The central issue of the matter was whether the marks were deceptive or confusingly similar. Without 

this finding, the grounds of opposition could not prevail. The court identified that the considerations 

relevant in the comparison of the two marks and whether they are deceptively or confusingly similar 

could be found in the Plascon- Evans case and the cases that followed. 

 

The court proceeded to make a visual, aural and conceptual comparison of the marks. The court 

deliberately discarded any preconceived notions associated with the brands in the market, pointing out 

that its obligation was to compare the marks themselves and not anything external to them (which might 

have been what was referred to as the “ubiquity and durability of the two brands” which “might give rise 

to an implicit assumption of their distinctiveness”). 

 

Going on to compare the marks visually, the court identified the common word element ‘watch’, which 

is similar. However, the use of the same descriptive word actually serves to place greater emphasis on 

the significance of the prefix of each mark. The “I” in IWATCH and the “S” in SWATCH give rise to clear 

differentiation between the two.  

 

Aurally, the “I” added to IWATCH makes up a word of two syllables. And, its sound is clearly different 

from the monosyllabic SWATCH. Apple made something of the fact that swatch is an ordinary word in 

English, referring to a small sample of fabric. The court held, however, that it was unlikely that consumers 

would readily associate a watch and a small sample of fabric. Even without this association, the marks 

were held to be aurally different.  

 

Visually, there is some conceptual identity as both marks reference WATCH. However, ‘watch’ is a 

descriptive word. And, as held in the Yuppiechef case, it is not the purpose of trade marks…to grant 

monopolies over the commons of the English language. Furthermore, the trade mark registration for 
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SWATCH is endorsed with a disclaimer to the effect that the registration shall not debar others from the 

bona fide descriptive use of the word WATCH.  

 

The court went on to hold that, once the use of the word WATCH in both marks is deprived of conceptual 

significance, there is little to conclude that there is conceptual similarity between the two marks. 

  

As such, a visual, aural and conceptual comparison of the marks did not yield sufficient similarities to 

make the marks confusingly or deceptively similar. This was supported by considerations like: Swatch’s 

emphasis on the uniqueness of its watches; examples of Swatch advertising that shows that it is clearly 

directed at discerning, fashion conscious consumers; and similarly, Apple’s descriptions of its product 

range were also made to discerning consumers, likely to be more affluent and more concerned with the 

brand of watch they require. Consumers of the kind involved are less likely to be deceived or confused 

by the limited similarities between the marks. 

 

Clea Rawlins 

clea.rawlins@gb.co.za 

 

 

COMPETITION 

 

Price discussions at stakeholder meetings, or price fixing? 

In the decision of Competition Commission and Stuttaford Van Lines Gauteng Hub (Pty) Ltd and Others, 

the Competition Appeal court dismissed an appeal brought by the Competition Commission 

(Commission) against eleven furniture removal truck companies alleging they were engaged in price 

fixing by agreeing to charge a specific levy to customers to recover e-toll fees. 

  

There was an alleged collusive agreement reached at a trade association meeting on 22 January 2014 

attended by representatives of the 11 companies. A draft of the minutes of the meeting recorded that a 

discussion arose about passing e-toll costs on to customers, and parties shared information about what 

charges they were imposing or thinking of imposing. The particular amounts of R250 and R350 were 

mentioned in the meeting in relation to the costs of e-tolls for certain trips. The draft minutes indicated 

that it was “generally concurred” that a flat rate levy for e-tolls would be applied. However, the final 

minutes excluded this wording. 

  

From these facts, the appeal court held that there was a lack of specificity in the finding that the 

respondents entered into an “understanding” as required by our jurisprudence. For an “agreement, 

understanding or arrangement” to constitute a collusive agreement as contemplated in s 4(1)(b)(i) of the 

Competition Act, it must be proved on a balance of probabilities that the parties concerned had reached 

consensus on the subject matter of the understanding, and that that they regarded such understanding 

as binding upon themselves or on each other. 

 

The evidence also revealed that, the respondents took diverse approaches to the question of recovering 

e-toll costs. Stuttafords, Pickfords, Brytons Removals, and Magna Thomson recovered e-toll costs from 

customers and were doing so before the January meeting, while others such as Elliot Mobility and 

Bayley Worldwide did not. Since Bayley Worldwide incurred no such costs, there was no reason to 

recover them. The evidence established that different individuals at the meeting drew different 

conclusions from the discussion that took place at the meeting, and none regarded themselves, the 

firms they represented, as being bound by any uniform approach to recoup or recover costs. 

 

The Competition Appeal Court (CAC) held that the Competition Tribunal also erred in finding that what 

the respondents did at the January meeting, by mentioning the rates R250 and R350 respectively, 

constituted “classic price signalling to competitors at what level they might pass on costs”. It found rather 

from the evidence of witnesses that the amounts which they mentioned was the product of their own 
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research and desktop calculations of the e-toll costs associated with hypothetical journeys. Though 

unwise, the mere mention of these rates does not translate into an agreement as contemplated without 

showing the consensus as understood in our jurisprudence. 

 

The CAC therefore held that the Tribunal erred in evaluating the evidence that the parties presented to 

it, as well as in its application of the legal test, on the question of what constitutes an agreement to 

collude. For all these reasons, the appeal was dismissed. 

 

Rishal Bipraj 

rishal.bipraj@gb.co.za 

COMPANY 
 

 

Enforcing a suretyship concluded by a close corporation which was 

subsequently converted to a company  
 

Is a suretyship concluded by a close corporation, which has been subsequently converted to a company, 

valid and enforceable? This question had to be answered by the Supreme Court of Appeal (“SCA”) in 

Masibuyisane Services (Pty) Ltd v Eqstra Corporation (Pty) Ltd.  

 

Eqstra Corporation (Pty) Ltd (“Eqstra”) entered into a contract with Maze Products (Pty) Ltd (“Maze”), 

the principal debtor. Two suretyships were provided, one of them given by a close corporation, 

Masibuyisane Service CC (“Masibuyisane”). In January 2006 Masibuyisane was converted into a 

company. In August 2009 Masibuyisane re-converted itself into a close corporation, only to be converted 

back into a company in July 2013.  Subsequently, Eqstra sued Maize and its sureties, which included 

Masibuyisane.  

 

Eqstra obtained a default judgement against the surety. The court order described Masibuyisane as a 

“CC”. The writ of execution issued described the party to be served as “CC”. The sheriff recorded that 

he was told that the “business had changed to Masibuyisane (Pty) Ltd”. The writ of execution was re-

issued in 2018 and the party subject to execution was now described as, “Masibuyisane (Pty) Ltd 

(previously CC)”. 

 

The Statutory framework for the dispute is found in Close Corporations Act 69 of 1984 (“CC Act”) and 

the 1973 and 2008 Companies Acts. Section 2(2) of the CC Act states that: 

‘A corporation formed in accordance with the provisions of this Act is on registration in terms of 

those provisions a juristic person and continues, subject to the provisions of this Act, to exist as 

a juristic person notwithstanding changes in its membership, or its conversion to a company in 

terms of Schedule 2 of the Companies Act, until it is deregistered or dissolved – 

(a) in terms of this Act; or 

(b) in terms of the Companies Act, in the case of a juristic person that has been converted to a 

company.’ 

 

Section 29D(1) of the 1973 Companies Act, reads : 

‘(a) On the registration of a company converted from a close corporation, all the assets, 

liabilities, rights and obligations of the corporation shall vest in the company. 

(b) Any legal proceedings instituted before the registration by or against the corporation, may 

be continued by or against the company, and any other thing done by or in respect of the 

corporation, shall be deemed to have been done by or in respect of the company. 

(c) The juristic person which existed as a close corporation before the conversion shall 

notwithstanding the conversion continue to exist as a juristic person, but in the form of a 

company.’ 
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Item 2(2) of Schedule 2 of the 2008 Companies Act, reads: 

‘On the registration of a company converted from a close corporation – 

(a) the juristic person that existed as a close corporation before the conversion continues to 

exist as a juristic person, but in the form of a company’. 

 

In dealing with the issue of validity and enforceability of the suretyship, Masibuyisane argued that 

although a single juristic person indeed continues to exist throughout when a CC converts into a 

company, the form of that juristic person carries paramount significance as regard to its dealings in 

contract. Due to this, the conversion of a CC into a company extinguished the CC’s existence. 

Accordingly, it was argued, a contract describing a contracting party as a CC when the CC no longer 

exists is invalid and unenforceable against the company. 

 

The court a quo disagreed and held that the suretyship binds the company on the basis that the juristic 

person that is undertaking the obligations of the suretyship is not a different person, it is the same person 

but simply in a different corporate form. When dismissing the appeal, the SCA held that the juristic 

persona remains the same regardless of the corporate form upon conversion from CC to company or 

vice versa and that an incorrect description of the juristic persona is not a ground to compromise a 

contract concluded between it and another person. The suretyship was accordingly held to be valid and 

enforceable. 

 

The significance of this judgement is that it clarifies that a change in corporate form of an entity does 

not prevent that same entity from assuming its obligations of the suretyship simply because its 

agreement to be bound was given in the form of a close corporation rather than a company, which close 

corporation has been converted into a company.  

 

Sakhile Mbele 

Sakhile.mbele@gb.co.za  

 

SERVICES 

 

Commercial Department Services  

The department offers a full range of expert services in all aspects of corporate and commercial law. 

This division is involved locally, nationally and internationally with: 

• Agency, distributorship, licensing and franchising structures 

• Amalgamations, restructuring and unbundling 

• Banking and finance, including conventional and Islamic banking and finance 

• Black economic empowerment (BBBEE) structures 

• Business rescue, insolvency and liquidation 

• Credit, hire purchase, instalment sale and asset lease agreements 

• Competition law 

• Company formations, secretarial work and CIPC registrations 

• Consumer protection laws 

• Contracts including options, offers and memoranda of understanding 

• Corporate governance, director, member and shareholder issues 

• Due diligences and legal audits 

• Exchange control matters 
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• Energy and petroleum matters 

• Information and communication technology law 

• Leasing and occupational rights 

• Mergers and acquisitions 

• Mining agreements 

• Partnerships and joint ventures, including public private partnerships (PPP) 

• Property development and planning schemes 

• Standard trading terms, disclaimers and statutory warranties 

• Structured finance, lending, preference share schemes and securities 

• Tax law 

• Sugar industry law 

• Trusts, their structure, formation and alteration 

• Takeovers, sales of businesses, offers to minorities and management buyouts 

• Water law 

Company secretarial services 

We have in-house expertise providing comprehensive company incorporation and secretarial work and 

services, including the following: 

• Incorporation of new companies in SA or anywhere in Africa or the rest of the world 

• Replacement or amendment of MOI  

• Purchase and tailoring of shelf companies/CCs 

• Company/CC de-registrations 

• Restoration of deregistered companies 

• Voluntary winding up of companies and CCs 

• Changes of directors and shareholders 

• Filing of annual returns 

• Filing of audited AFS and conversions to iXBRL format (through our agents) 

• Company name, auditor, financial year end, MOI changes for registration 

• Maintenance of share registers and minute books 

• Close corporation conversions 

• Submission of annual returns 

• Minutes and resolutions 
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DEPARTMENT CONTACTS 

 
 
 

Howard Stephenson 
 
 
 
 
 
 
 
 
 

T: +27 31 570 5408 
C: +27 82 600 1975 
E: howard.stephenson@gb.co.za 

 

 Brian Jennings 
 
 
 
 
 
 
 
 
 
 

 

T: +27 31 570 5323 
C: +27 83 637 1837 
E: brian.jennings@gb.co.za 

Kabby Esat 
 
 
 
 
 
 
 
 
 
 
 

T: +27 31 570 5394 
C: +27 83 637 1847 
E: kabby.esat@gb.co.za 

 
 

Graeme Palmer 
 
 
 
 
 
 
 
 
 
 
 

T: +27 31 570 5496                      
C: +27 83 637 1868 
E: graeme.palmer@gb.co.za 

 

Ashwin Trikamjee 
 
 
 
 
 
 
 
 
 
 
 

T: +27 31 570 5325 
C: +27 83 276 0146 
E: ashwin.trikamjee@gb.co.za  

Janine Will 
 
 
 
 

 
 
 
 
 
 

T: +27 31 570 5469 
C: +27 82 908 6697 
E: janine.will@gb.co.za 

 
 

Rishal Bipraj 
 
 
 
 
 

 
 
 
 
 

T: +27 31 570 5371 
C: +27 83 633 2942 
E: rishal.bipraj@gb.co.za 

Clea Rawlins  
 
 
 
 
 
 
 
 
 
 
 

T: +27 31 570 5321  
C: +27 83 637 1869  
E: clea.rawlins@gb.co.za 

Sakhile Mbele 
 

 

 

 

 
 

 

T: +27 31 570 5459 
E: Sakhile.mbele@gb.co.za  

 

 
 
NOTE: This newsletter is issued for general information purposes only and may not be relied upon as 
legal advice.  An appropriate professional attorney should be consulted for specific legal advice. 
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